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Spnmigsigder 2t & time while
arging an Arfieial duty, toe
£ over aaue roads of the

p/An his preoinet.

"The questlion has arisen as to whethar
ahy phblic offloer ocmeg within the
g e word Yorficert es usged in

. 160 1 of Article 1147 éefining

¢ assault.”

The pertinent part of the sbove mentioned
statute reads ax follown:

"An seseult or battery beoomem aggra-
vated when ocamitied under any of the fol~
lowing oircunstanceny
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*]l, When cormitted upon an officer in
the lawful dimscherge of the duties of his
office, 1f it Iim known or declared to the
ofréndexr that ths person assaulted was an
offricer discharging an official duty.”

¥ost of the cases that have becen filed une
der this stntute have involved a pesce officer dig-
charging his official duty. There is, howeverz no
anparent resson for limiting the application of this
statute to peance officers, The language of the
statute "an orfioer in the lawful discharge of the
dutiems of his office™ ls very general., In SAFILR
vs. STATEZ, & Crim, Ref. 458, the following language
was used In interprating hIs statute:

"The term officer, lncludes all persons .
legally authorized 4o parform publlc duties.”

It ie necessary then to define the term
"officer" and sse if a County Commissioner would
oome within this definition., In the cese of the
COMMISSIONERS COURT OF LIMESTONE COUNTY, et al vs,
CARRETT, 236 S. W. 970, a Commission of Appeals case
adopted by the Supreme Court of Texas, the meaning
of the word "ofrficer” was discussed in the follow=
ing manner:

*"The most im;ortent cheraocteristie which
distinguishes an office from an employmsnt
or contrasct is that the creation and con=-
ferring of en office involves a delegation
to the individual of some of the sovereign
funetions of govermment, to be exerclised by
him for the benefit of the publie; thet
gome portion of the sovereignty of the coun-
i{y ‘@aither legislative, executive or julie
oial, attaches, for the tims being to be
exsrcised for the public benefit + » =

wtPublic office is the right, authority,
and duty orsated and conferrsd by law by



Hon. Thomas A. Yheat, page 3

whioh, for a given perlod either {ixed by
law or enduring st the plersure of the
oreating pover, an individual is lnvested
with some portion of the soverelign funo-
tions of the govermment to be exerceised by
him for the benefit of the pudblie.t The
correctness of this definition is nowhere
questioned, g0 far as we know, =2nd it is
useless to rdd supporting authorities,
%imgggugh v. Barnett, 93 Tex, 310, 50 &,
[ LR

"A man is not the less & publie offi-
oayr where hls autrorisy is confined to
narrow limits; for it ls the Quty of his
office and the nature of that duty wiich
make him an officer, and not the extent of
?1: authority. Mecham on Publlie Officers,

» " : :

The pertinent part of Article 85, Beotion 18
of the Constitution of Texns reads es folluws:

*Each county shall in like manner be
divided into four commissioners* precinots
in sach of which there shall be elected by
the qualified voters thersof one county
conmi esioner, who shall hold his office for
two years and until his suoccegsor shall be
elected end qualified. The ocunty commis-
sioners so chosen, with the county Jjudge,
as pr8aiding officer, shell compose the
County Commissloners Court, which shall ex-
eroise such powersa and jurisdioction over all
oounty business, es {s conferred by this
Consitution and the laws of the fState, or
as may be hereafter prescribed.”

Further, in Title 44 of the Revised Civil
Statutes of Texas, we find specifis powers dalegated
to the Comissioners Court. An oath &nd & dbond are
also required of them,
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It wuld 2oem clear then thet & County Come
missioner would be coneldered an officer os defined
by the Suprems Court in Cormissloners Court of Lime-~
stone County vs. Garrett, eupra.

You are therefore respectfully asdvised that
e County Commiesioner does cohs within the meaning
of the word "officer” os used in subdivision 1, Arti-
cle 1147, Vernon's Annotated Criminal Stotutes,
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